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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

NEW YORK STATE TEACHERS’
RETIREMENT SYSTEM, Individually
and on Behalf of All Other Persons
Similarly Situated,

Plaintiff,
V.

GENERAL MOTORS COMPANY,
DANIEL F. AKERSON, NICHOLAS S.
CYPRUS, CHRISTOPHER P.
LIDDELL, DANIEL AMMANN,
CHARLES K. STEVENS, III, MARY T.
BARRA, THOMAS S. TIMKO, and
GAY KENT

Defendants.

Civil Case No. 4:14-cv-11191

Honorable Linda V. Parker

SUPPLEMENTAL DECLARATION OF SALVATORE J. GRAZIANO

I, SALVATORE J. GRAZIANO, declare as follows:

1. I am a partner in the law firm of Bernstein Litowitz Berger &
Grossmann LLP (“BLB&G”), the Court-appointed Lead Counsel in this Action.!
BLB&G represents the Court-appointed Lead Plaintiff, the New York State

Teachers’ Retirement System (“New York Teachers™). I respectfully submit this

! Unless otherwise defined herein, all capitalized terms have the meanings set forth
in the Stipulation and Agreement of Settlement, dated November 11, 2015. ECF

No. 94-2.
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Supplemental Declaration in further support of: (1) Lead Plaintiff’s Motion for Final
Approval of Settlement and Approval of Plan of Allocation; and (2) Lead Counsel’s
Motion for an Award of Attorneys’ Fees and Reimbursement of Litigation Expenses.
I have personal knowledge of the matters set forth herein based on my active
supervision of and participation in the prosecution and settlement of the claims
asserted in the Action.

SUPPLEMENTAL FRAGA DECLARATION

2. The Supplemental Declaration of Jose C. Fraga Regarding (A) Mailing
of the Notice Packet; and (B) Report on Requests for Exclusion Received is attached
hereto as Exhibit 1.

OBJECTION OF DONALD C. MARRO

3. The objection of Donald. C. Marro to the proposed Settlement dated
March 9, 2016 (ECF No. 105) states that Mr. Marro contacted me after receiving
Notice of the Settlement to ask why GM warrants were not covered by the Settlement
and that I told Mr. Marro “that plaintiffs simply hadn’t thought of it.” ECF No. 105,
at 2. While I have no precise recollection of this conversation with Mr. Marro, this
is not something that I would have said because it is not accurate. Lead Counsel,
with the assistance of experts it consulted, carefully considered claims that could be
brought with respect to GM securities but decided that only common stock should

be included in the Action.
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4. We received Mr. Marro’s March 9, 2016 objection on March 15, 2015.
That day, my partner James Harrod and I called Mr. Marro to discuss the substance
of his objection and address the inconsistency between what was stated in his
objection and what occurred in our extensive pre-filing investigation of numerous
GM securities. At the outset of this call, which lasted approximately a few minutes,
I informed Mr. Marro that he was under no obligation to speak with me but that his
characterization that [ would have told him that New York Teachers did not consider
including claims on behalf of GM warrants was not correct and could not be
correct. When the issue of the inconsistency in the objection was raised, Mr. Marro
stated that there was no need for clarification and abruptly terminated the call.

5. Lead Counsel recommended to Lead Plaintiff that claims in this action
be brought on behalf of investors that purchased or acquired GM common stock and
not to include other GM securities. Many considerations supported that conclusion,
including concerns about the strength of such claims, and our analysis, based on the
advice of experts in the areas of market efficiency, loss causation and damages, that
the market for other GM securities was less liquid, possibly less efficient and that
such limitations would exacerbate existing risks relating to class certification, loss
causation and damages.

6. For example, the GM warrants at the center of Mr. Marro’s objection

have trading volume that is very small relative to the trading volume of GM common
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stock. The median daily trading volumes of GM Warrant A (CUSIP 37045V118)
and Warrant B (CUSIP 37045V126) from the date they were issued to the end of the
Settlement Class Period (July 24, 2014) were 140,311 and 198,010, respectively. In
contrast, the median daily trading volume of GM common stock during the
Settlement Class Period was 11,792,800. Thus, daily trading volume in each series
of warrants was 1.2% and 1.7% of the daily trading volume in GM common stock.?
The potential damages on the warrant claims were concomitantly small compared to
class-wide damages on the GM common stock claims.

7. As discussed in my previous Declaration (ECF No. 102), the Plan of
Allocation for the Net Settlement Fund was based on an event study conducted by
Lead Plaintiff’s damages expert that calculated the amount of estimated artificial
inflation in the per share closing prices of GM common stock that allegedly was
proximately caused by Defendants’ alleged false and misleading statements and
omissions by measuring price changes in GM common stock in reaction to certain
public announcements in which the alleged misrepresentations and omissions were

alleged to have been revealed to the market, adjusting for price changes that were

2 Similar numbers apply if the average daily trading volume is considered rather than
median daily trading volume. The average daily trading volume for the two sets of
warrants was 311,958 and 354,236 and the average daily trading volume for GM
common stock during the Settlement Class Period was 15,074,596, so that the
warrants each compromised 2.1% and 2.3% of the average daily trading volume of
the common stock.

4
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attributable to market or industry forces. See ECF No. 102, at §98. The Plan of
Allocation was based on these neutral criteria and was designed to be fair and
equitable to all Settlement Class Members, not to disproportionately favor New Y ork
Teachers or any other plaintift.

8. As discussed in my previous Declaration, the negotiations to achieve
the Settlement were adversarial and at arm’s length. ECF No. 102. at 9 4, 58-62.
During the course of those negotiations, counsel for GM advised Lead Plaintiff that
a best-and-final demand should be submitted through GM’s counsel, who would
make a recommendation to GM’s Board of Directors regarding that demand. A
detailed demand was prepared by Lead Counsel after discussions with and approval
from the Lead Plaintiff, and submitted on September 13, 2015. On September 16,
2015, the demand was accepted and a term sheet reflecting the parties’ agreement to
settle the litigation for $300 million was signed. See ECF No. 102, at § 62. Neither
Lead Plaintiff nor Lead Counsel knew how GM’s Board of Directors would decide
and whether the demand would be accepted.

0. Mr. Marro is a frequent pro se litigant. For example, a search of the
PACER nationwide case locator for civil cases in federal district courts,

https://pcl.uscourts.gov/search, reveals that Donald C. Marro was a pro se plaintiff

in 12 such cases. See, e.g., Marro v. Crosscheck, Inc., No. 1:04-CV-00147-LMB,

2004 WL 3688137 (E.D. Va. Aug. 6, 2004) (dismissing defamation case brought by
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Mr. Marro arising out of his refusal to pay a $227 dental bill), aff’d, 155 Fed. App’x
168 (2004). Mr. Marro also filed an objection in GM’s bankruptcy proceeding in
2009 contending that certain aspects of GM’s reorganization violated due process,
equal protection and the takings clause. See In re General Motors Corp., Case No.
09-5006 (REG) (Bankr. S.D.N.Y. June 26, 2009), ECF No. 2881 (attached hereto as
Exhibit 2). A search of the electronic docket for the Circuit Court of Fauquier

County,  Virginia, http://ewsocisl.courts.state.va.us/CJIISWeb/MainMenu.do,

reveals that Mr. Marro is or was a pro se plaintiff in 47 cases in that court. (There
may be some overlap between the Virginia state court cases and the federal cases
because of cases removed to federal court and/or remanded to state court.) A search
of the Supreme Court of Virginia’s Appellate Case Management System,

https://eapps.courts.state.va.us/acms-public, reveals that Mr. Marro was the pro se

appellant or petitioner in 18 cases seeking review by the Supreme Court of Virginia.
A search of the United States Supreme  Court’s  docket,

https://www.supremecourt.eov/docket/ docket.aspx, reveals that Mr. Marro has filed

four unsuccessful pro se petitions for writ of certiorari seeking the Supreme Court’s
review of decisions of the Virginia state courts. The most recent of these petitions
filed by Mr. Marro notes that a Virginia state trial court has twice determined him to
be a “vexatious litigant” and has imposed sanctions on him for his conduct in two

separate cases, and that these sanctions were sustained on appeal. See Petition for
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Writ of Certiorari, Marro v. Fauquier Cnty Bd. of Supervisors, No. 11-160, 2011
WL 3488941, at *5-*6 (Apr. 21, 2011) (attached hereto as Exhibit 3).

OBJECTION OF THE KAYSER TRUST

10.  The objection filed by David Wagner as Trustee of the Charles Francis
Kayser Revocable Trust (the “Kayser Trust”) and Charles Francis Kayser on March
23,2016 (ECF No. 107) references a letter dated February 6, 2016 addressed to me
from counsel for the Kayser Trust and Mr. Kayser requesting copies of all insurance
policies produced to plaintiffs in this Action (the “February 6 Letter”). The February
6 Letter is attached hereto as Exhibit 4. I and my firm have no record of receiving
the February 6 Letter until it was faxed to me by Mr. Kayser’s counsel on March 22,
2016, and Mr. Kayser’s counsel never inquired or followed-up regarding the
February 6 Letter prior to March 22, 2016. My partner James Harrod and I spoke
with Mr. Kayser’s attorney on March 22, 2016 (as soon as we received a fax of his
February 6 Letter) but were not at liberty to share documentation received from GM
with him under the terms of the confidentiality order entered into with Defendants
in this Action

OBJECTION OF MARK McCRATE

11.  The objection of Mark McCrate to the Settlement, Plan of Allocation
and request for attorneys’ fees and expenses, dated March 14, 2016 and received by

BLB&G on or about March 22, 2006 is attached hereto as Exhibit 5.
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I declare, under penalty of perjury under the laws of the United States, that
the foregoing facts are true and correct.

Date: April 13, 2016
New York, New York

/s/ Salvatore J. Graziano
SALVATORE J. GRAZIANO
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CERTIFICATE OF SERVICE

I hereby certify that on April 13, 2016 I caused the foregoing Supplemental

Declaration of Salvatore J. Graziano to be served on all counsel of record via the

ECF filing system and on the following individuals by FedEx overnight delivery

service:

Donald C. Marro
3318 Bust Head Road
The Plains, VA 20198

Larry F. Woods, Esq.
24 North Frederick Avenue
Oelwein, IA 50662

Counsel for Objectors Charles Francis
Kayser Revocable Trust and Charles
Francis Kayser

Jack Orava
6607 Shadydale Drive
Shelby Township, M1 48316

Animesh Khemka
281 East Warren Avenue
Fremont, CA 94539

Stephen Schoeman
101 Jefferson Avenue
Westfield, NJ 07090

Mark McCrate
641 Stoneybrook Dr.
Dayton, OH 45429

Date: April 13,2016
New York, New York

#975901

/s/ Salvatore J. Graziano
SALVATORE J. GRAZIANO
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INDEX OF EXHIBITS TO

SUPPLEMENTAL DECLARATION OF SALVATORE J. GRAZIANO

Supplemental Declaration of Jose C. Fraga Regarding (A) Mailing
of the Notice Packet; and (B) Report on Requests for Exclusion

Motion for Leave to File Out of Time an Unsecured Creditor’s
Objection to Sale filed by Donald C. Marro, In re General Motors
Corp., Case No. 09-5006 (REG) (Bankr. S.D.N.Y. June 26, 2009),

Petition for Writ of Certiorari, Marro v. Fauquier Cnty Bd. of
Supervisors, No. 11-160, 2011 WL 3488941 (April 21, 2011).

February 6, 2016 Letter from Larry F. Woods to Salvatore J.
Graziano (with March 22, 2016 fax cover page).

Exhibit Description
1
Received.
2
ECF No. 288]1.
3
4
5

Objection of Mark McCrate to the Settlement, Plan of Allocation
and request for attorneys’ fees and expenses, dated March 14, 2016.
(For privacy and security reasons, Lead Counsel have redacted Mr.
McCrate’s telephone number, email address, social security number
and financial account number from this document.)
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Exhibit 1
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION
NEW YORK STATE TEACHERS’ Civil Case No. 4:14-cv-11191
RETIREMENT SYSTEM, Individually
and on Behalf of All Other Persons Honorable Linda V. Parker
Similarly Situated,
Plaintift,

V.

GENERAL MOTORS COMPANY,
DANIEL F. AKERSON, NICHOLAS S.
CYPRUS, CHRISTOPHER P.
LIDDELL, DANIEL AMMANN,
CHARLES K. STEVENS, III, MARY T.
BARRA, THOMAS S. TIMKO, and
GAY KENT

Defendants.

SUPPLEMENTAL DECLARATION OF JOSE C. FRAGA
REGARDING (A) MAILING OF THE NOTICE PACKET; AND
(B) REPORT ON REQUESTS FOR EXCLUSION RECEIVED

I, JOSE C. FRAGA, declare as follows:

1. I am a Senior Director of Operations for Garden City Group, LLC
(“GCG”). I have personal knowledge of the facts stated herein, and if called on to
do so, I could and would testify competently thereto. Pursuant to the Court’s
November 20, 2015 Order Preliminarily Approving Settlement and Providing for

Notice (the “Preliminary Approval Order”), GCG was authorized to act as Claims
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Administrator in connection with the Settlement of the above-captioned action.' I
submit this Declaration as a supplement to my earlier declaration, the Declaration
of Jose C. Fraga Regarding (A) Mailing of the Notice Packet; (B) Publication of
the Summary Notice; and (C) Report on Requests for Exclusion Received to Date
dated March 9, 2016 (ECF No. 102-2) (the “March Mailing Declaration”).

MAILING OF THE NOTICE PACKET

2. Since the execution of my March Mailing Declaration, GCG has
continued to disseminate copies of the Notice and Proof of Claim (the ‘“Notice
Packet”) in response to additional requests from potential members of Settlement
Class, brokers, and nominees. From March 9, 2016 through April 13, 2016, GCG
has disseminated an additional 15,121 Notice Packets to potential members of the
Settlement Class and nominees by first-class mail. In addition, GCG has remailed
1,566 Notice Packets to those persons who requested a packet to be remailed or for
those whose original mailing was returned by U.S. Postal Service and for whom
updated addresses were provided to GCG by the Postal Service. Including the
Notice Packets previously disseminated, as set forth in my March Mailing
Declaration, GCG has mailed a total of 1,196,822 Notice Packets to potential

Settlement Class Members and nominees (not including remailed Notice Packets).

' All terms with initial capitalization not otherwise defined herein have the
meanings ascribed to them in the Stipulation and Agreement of Settlement dated
November 11, 2015 (the “Stipulation™).

2
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TELEPHONE HELPLINE AND WEBSITE

3. GCG continues to maintain the toll-free telephone number (1-866-
459-1720) and interactive voice response system to accommodate any inquiries
from potential members of the Settlement Class. GCG also continues to maintain

the dedicated website for the Action (www.gmsecuritieslitigation.com) in order to

assist potential members of the Settlement Class. On March 9, 2016, GCG posted
copies of the papers filed in support of the motion for final approval of the
Settlement and in support of Lead Counsel’s motion for fees and expenses to the
website. GCG will continue maintaining and, as appropriate, updating the website
and toll-free telephone number until the conclusion of the administration.

REPORT ON REQUESTS FOR EXCLUSION RECEIVED

4. The Notice informed potential members of the Settlement Class that
requests for exclusion from the Settlement Class were to be mailed or otherwise
delivered, addressed to New York State Teachers’ Retirement System v. General
Motors Company, EXCLUSIONS, c¢/o Garden City Group, LLC, P.O. Box 10262,
Dublin, OH 43017-5762, such that they were received by GCG no later than March
23,2016. GCG has been monitoring all mail delivered to that Post Office Box. As
of the date of this Declaration, GCG has received a total of 82 timely requests for

exclusion and four (4) late requests for exclusion. Attached hereto as Exhibit 1 is a
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list of all persons and entities who submitted requests for exclusion or on whose
behalf requests for exclusion were submitted.

I declare under penalty of perjury under the laws of the United States that
the foregoing is true and correct.

Executed in Lake Success, New York on April 13, 2016.
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Exhibit 1

Requests for Exclusion Received

Ronald R. Anderson
Lincoln, NE

Estate of Nancy C. Ballowe
by David R. Lee, Executor
Williamsburg, VA

Stephen Baumann
Las Vegas, NV

Roger Lee Beavers and
Linda Marie Beavers
The Villages, FL

Brian Bennefeld and
Kelly Bennefeld
Pace, FL

Jeffrey Joseph Biegas
Woodhaven, MI

Ronald A. Boldt
Buffalo, NY

8.

10.

11.

12.

George R. Bott [V
Lancaster, VA

Diana S. Briner
Dallas, TX

Eugene H. Bulriss
Harlingen, TX

Robert M. Cacic
Norfolk, VA

Clifford M. Carlin
Charlotte, NC
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13.

14.

15.

16.

College Retirement Equities
Fund

TIAA-CREF Enhanced Large-
Cap Value Index Fund

TIAA-CREF S&P 500 Index
Fund

TIAA-CREF Large-Cap Value
Fund

TIAA-CREF Equity Index Fund

TIAA-CREF Growth & Income
Fund

TIAA-CREF Life Large-Cap
Value Fund

TIAA-CREF Life Stock Index
Fund

TIAA-CREF Life Growth &
Income Fund

TIAA Separate Account VA-1
and

TIAA-CREF Large-Cap Value
Index Fund

New York, NY

Margaret A. Corley
Seattle, WA

Alfred C. Cramer
North East, PA

Daniel Dobbin and
Kathleen Dobbin
Aston, PA

17.

18.

19.

20.

21.

22.

23.

Bernhard Donath
Hamburg
GERMANY

James E. Edgar IRA
Frankfort, MI

Phillip J. Edwards
San Jose, CA

Elliott Associates, L.P.

Gatwick Securities LLC

The Liverpool Limited
Partnership

Springfield Associates, L.L.C.
and

Elliott International, L.P.

c/o Elliott Management Corp.

New York, NY

Thomas A. Filla
Pocono Lake, PA

David Thomas Fisher
New York, NY

Richard D. Fleming
Naperville, IL
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24.

25.

26.

27.

28.

29.

30.

31.

Jacqueline N. Foreman
Bradenton, FL

Carlo Forest
Rochester Hills, MI

Harry L. Fowler and
Charlotte A. Fowler
Fairview, TX

Richard E. Gagnon and
Diane L. Gagnon
Apache Junction, AZ

Iris Gallaway
Heber Springs, AR

Karl Gibson
Kingsport, TN

Ashley Halloran
Atlanta, GA

Marcia E. Hearn and
Robert J. Hearn
Hamilton, NJ

32.

33.

34.

35.

36.

37.

38.

39.

Richard Russell Hillman and
Susan Diane Hillman
Roseville, CA

David D. Horchler
Tierra Verde, FL

Thom Isensee,
Successor Trustee
Isensee Family Trust dated
10/9/06
Huntington Beach, CA

John Isso
Northridge, CA

S. Robert Italia
Glastonbury, CT

Jim Johnson
Danville, KY

Nathan Kennedy
Ithaca, NY

Gary Kuhn
Allen Park, MI
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40.

41.

42.

43.

44.

45.

46.

47.

Stephen M. Lawless
Lake Orion, MI

Betty H. Lawrence and
Russell T. Lawrence
Antioch, CA

Debra J. Lawson
Beaverton, OR

Barbara J. Leah
Micco, FL

Charles N. Lindsay and
Carol A. Lindsay
Washington, PA

Peter J. Lorenzo
Callicoon Center, NY

Edith Mackler
Philadelphia, PA

James D. Moss
Lake Cormorant, MS

48.

49.

50.

51.

52.

53.

54.

Victor A. Mulhall
Red Deer, Alberta
CANADA

Jeanette Nix
Buford, GA

North River Insurance
Company

c¢/o Hamblin Watsa Investment
Counsel Ltd.

Toronto, Ontario

CANADA

Dorothy M. Novotniak
McKeesport, PA

Gerald L. Noyes, Sr.
East China, MI

The Terry O’Dell SIPP
by Terry O’Dell, Trustee
Manchester, UK

Eva Odze
Yonkers, NY
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55.

56.

57.

58.

59.

60.

61.

62.

Richard Petersen TTEE and
Mary Alice Peterson TTEE
Castro Valley, CA

Wanda Pfieffer
Dover, DE

Charles Piccirillo
Boston, MA

Marvin Recht
Carmel, IN

Mamie L. Reed
Dayton, OH

Brian J. Saviola
Williamsville, NY

Martin W. Schmidt and
Marcele D. Schmidt
Minden, NE

Seneca Insurance Company
c/o Hamblin Watsa Investment
Counsel Ltd.

Toronto, Ontario

CANADA

63.

64.

65.

66.

67.

68.

69.

70.

Darrell James Simoneaux
Buda, TX

Thomas W. Starinshak
Murrells Inlet, SC

Richard W. Stofle, Trustee
Marjorie E. Stofle, Trustee and
Stofle Living Trust

Whittier, CA

Lisa A. Straub
Selinsgrove, PA

Summers Fuel, Inc.
Towson, MD

Diane Sutton
Shipshewana, IN

Richard L. Swingler
Whitby, Ontario
CANADA

Sandra H. Symonds
Natick, MA
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71.

72.

73.

74.

75.

76.

7.

78.

Michael A. Telesca,
Successor Trustee

Sharon E. Howson Revocable
Trust

Rochester, NY

Nancy J. Temske
Seneca, SC

Michael C. Timmerman
Dayton, NV

Anne Catherine Topic
Falls Church, VA

Joanne Tremblay
Saint-Sauveur, Quebec
CANADA

George S. Wallace
East Bend, NC

Susan Nicholson Walmsley and
Estate of Kevin Walmsley
Walnut Creek, CA

Andrew J. Weisner
Englewood, OH

10

79.

80.

81.

82.

83.

84.

85.

86.

Thomas S. Wilson IRA
Canton, MI

Ronald L. Wolford
Brighton, MI

Richard F. Yindra and
Mary Lou Yindra
Ivoryton, CT

Peter Zeller
Roseville, MN

Charles de Kunfty
Palm Springs, CA

Linda B. Kirchman Trust
by Linda B. Kirchman, Trustee
Framingham, MA

Mien Ly
Laval, Quebec
CANADA

Mervin Sprague
Canyon Country, CA
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Exhibit 2
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Donald €. Marro, pro se L
3318 Bust Head Road e TN
The Plaing, VA 20198 el Lo TSN
540-253-5309 (tel) \;ny “““““““
540-253-5607 (fax) ARAY e
dmarro@crosslink.net

L
A,

UNITED STATES BANKRUPTCY COURT\“” X
SOUTHERN DISTRICT OF NEW YORK

In re: Chapter 11 Case No.
09-50026 (REG)
GENERAL MOTORS CORP., et al (Jointly Administered)

Debtors Hearing: 06/30/09
Motion For Leave;
Affidavit In Support;
Objections To Sale;
Oral Argument Waiver;
Service List

L T

Motion For Leave to File Out of Time
an_Unsecured Creditor's Objections To Sale

Unsecured creditor Donald C. Marro, pro se, moves for leave to
object out of time to the sale of debtor's assets, and states:

1. I am an unsecured bondholder of General Motors Corp., with
bonds exceeding $1,000,b00 in face value, purchased at various times
in 2006, 2007 and 2008.

2. These bonds aie held in a custodial account at Charles
Schwab & Co. ("Schwab"):

3. Notice of Sale of Debtor's Assets dated June 2, 2009, {(the
"Sale”) did not reach m? until June 22, 2009.

4. Schwab claims?such notice(s) as it received did not arrive
until June 15, 2009, an? were forwarded to its accountholders within
3 business days. |

5. I object to t%e Sale, and wish to do so formally.
i

%

WHEREFORE, I respéctfully do so move.
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Dated: June 26, 2009 by:

The Plains,
540-253-530
540-253-5607 {(fax)

dmarro@crosslink.net

Waiver Of Oral Argument

Movant hereby gives notice of waiver of oral argument) and
waives oral argument.

Dated: June 26, 2009 by:

540-253-5309 (tel)
540-253-5607 (fax)
dmarro@crosslink.net
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

Chapter 11 Case No.
09-50026 (REG)
(Jointly Administered)

In re:
GENERAL: MOTORS CORP., et al

Debtors Hearing: 06/30/09

Affidavit In Support

Nt sl Vot Vst el Tt ot il Vet et St

Affidavit In Support of Motion for

1. I am Donald Mérro and I prepared this affidavit based on
personal knowledge and, if required, could and would testify
competently under oath thereto.

2. I am an unsecured bondholder of General Motors Corp., with
bonds exceeding $1,000,b00 in face value, purchased at various times
in 2006, 2007 and 2008.

3. These bonds afe held in a custodial account at Charles
Schwab & Co. ("Schwab"ﬁ

4. Notice of Salé of Debtor's Assets dated June 2, 2009, (the
"Sale") came to me froﬁ'Schwab but not until June 22, 2009.

5. Schwab claims such notice(s) as it received did not arrive
until June 15, 2009, ana were forwarded to its accountholders within
3 business days. i

I declare under pe%alty of perjury under the laws of the United
States and of the Comm&nwealth of Virginia that all of thg foregoing

is true and correct.

i

DATED: June 26, 2009 by: {

Donald C. Warfo
3318 Bust He Roa
The Plains, 20098

i
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

In re: Chapter 11 Case No.
09-50026 (REG)
GENERAL MOTORS CORP., et al (Jointly Administered)

Debtors Hearing: 06/30/09
Objections To Sale;
Oral Argument Waiver
Paper Filing Affidavit
Service List

A A T W e

! j i T 1
Unsecured creditor Donald C. Marro, pro se, objects to the sale

of debtor's assets, andistates:

I. I i ack

The sale of debtor's assets herein (and indeed this entire
proceeding) is framed b& debtor and its U.S8 Treasury sSponsor as a
matter of public policyi

Certain of debtor'é other assets, not subject to the herein
Chapter 363 transaction? have proceeded expeditiously.

Matters having a p}ofound financial impact upon debtor and by
extension its unsecured%creditors are being regularly negotiated by
the Congress and the St?tes with the debtor outside the Bankruptcy
Courts, to wit, the clo%ure of plants, the cancellation of dealer
franchises, and termin%tion of product liabilities, among others.

Debtor and its U.Sé Treasury Chapter 363 purchase sponsor both
acknowledge debtor's ba@kruptcy is a consequence of U.S. regulatory
failures resulting in t%e elimination of credit and sharply reduced

demand for the automotive products relied upon by debtor.
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IT. ol reditor' ion 1
Insufficient time was available to prepare a more completely
argued set of objections hereto. The objections herein are both to
make the objections and:to preserve such objections for review.
A. Flagrant impairment of contractual obligations as here, in
the face of unsecured creditor approval, is forbidden by

the Due Process Article of the Constitution. Armstrong v.
Fairmont Com. Hosp. (D. Minn 1987) 659 F. Supp 1524

B. Federal goverhment valuations of invested capital at lower
levels than bargained for obligations denies due process.
The U.S. Treasury Sponsor of the Chapter 363 purchase valued
the unsecured creditors holdings at much less than the bargained for
obligations of the UAW!

There is no basis in law for this disparity.

C. Such valuatidns are also an unconstitutiopal taking.

The U.S. Treasury ?ponsor of the Chapter 363 purchase valued
the unsecured creditoré holdings at much less than the bargained for
obligations ©f the UAW,%ostensibly to protect UAW jobs, a public
policy consideration. |

The difference in &aluation represents thereby a taking, and
ig unconstitutional. |

D. Such valuatiéns when made for the public policy purposes

that are operative herein also deny equal protection.

The U.S. Treasury?sponsor of the Chapter 363 purchase valued
the unsecured creditor% holdings at much less than the bargained for
obligations of the UAWf ostensibly to protect UAW jobs, a public
policy consideration.

There is no basis in law for this posture.
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I1I. Conclusion
For the foregoing reasonsg, this Court is respectfully requested

to decline to conclude Sale of Debtor's Assets as proposed and order

an auction of these assets and strict pro rata ownershi

Dated: June 26, 2009 by:

540-253-5607 (fax)
dmarro@crosslink.net

Waiver Of Oral Argument

Objector hereby gives notice of waiver of oral argufent and
waives oral argument.

Dated: June 26, 2009 by:
540-253-5607 (fax)
dmarro@crogslink.net
r Filin idavi
1. I am Donald Marro and I prepared this affidavit based on

personal knowledge and, if required, could and would testify
competently under oath thereto.

2. I am presently without the means of electronic filing.
I declare under pehalty of perjury under the laws ofy the United

States and of the Commonwealth of Virginia that all of thd fpregoing
is true and correct.

DATED: June 26, 2009 by:

; 3318 Bust/Head R¢
; The Plaing, VA

Proof of Service

DONALD C. MARRO, pro se, herewith files Proof off\Service
upon debtor and parties to this case.

ad
0198

DATED : June 26, 2009 by:
| Donald C. ro

H
H
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Serviee List

Weil, Gotshal & Manges, LLP _

Attn: Harvey Miller, Esq, Stephen Karotkin, Esq
and Joseph Smolinsky, Esq

767 Fifth Ave.

New York, NY 10153

Cleary Gotilieb Steen & Hamilton, LLP
Attn: James L. Bromley, Esq.

One Liberty Plaza

New York, NY 10006

Vedder Price, P.C.

Attn: Michael J. Edelman, Esq.
1633 Broadway, 47" Floor
New York, NY 10019

US Attomey’s Office, $.D. NY
Atin: David Jones, Esq.
Matthew Schwartz, Esq.

86 Chambers Street, 3 Floor
New York, NY 10007

Cadwalader, Wickersham & Taft, LLP
Atin: John Rapisardi, Esq.

One World Financial Center

New York, NY 10281

Cohen, Weiss and Simon, LLP
Attn: Babette Ceccoiti, Esq.
330 W. 42™ 8t

New York, NY 10036

Office of the United States Trustee
Southern District of New York
Atin: Diana G. Adams, Esq.

33 Whitehall St., 21* Floor

New York, NY 10004
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2011 WL 3488941 (U.S.) (Appellate Petition, Motion and Filing)
Supreme Court of the United States.

Donald C. MARRO, Petitioner,
v.
FAUQUIER COUNTY BOARD OF SUPERVISORS, Respondent.

No. 11-160.
April 21, 2011.

On Petition For Writ of Certiorari to the Supreme Court of Virginia and the Fauquier County (VA) Circuit Court
Petition for Writ of Certiorari

Donald C. Marro, pro se, 3318 Bust Head Road, The Plains, VA 20198, 540-253-5309 (tel), 540-253-5607 (fax),
dmarro@crosslink.com.

*i QUESTIONS PRESENTED

1. Did judicial prejudice and irrationality account for dismissal of an otherwise proper First Amended Complaint from a
Petitioner called vexatious repeatedly by the: trial judge, and did that produce equal protection and due process deprivations,
when: (a) dismissal was for being filed one day late though (b) leave had been granted to extend first amended complaint filing
time by 10 days to permit further amendment; (c) service on Respondent was timely and there was no prejudice; (d) the subject
complaint was received by the trial court on a date that under Virginia Supreme Court Rule 1:7 was timely; (e) such dismissal
violates public policy favoring adjudication of disputes; (f) dismissals are never granted by Virginia courts in circumstances
which obtained, and (g) the proceedings were still in their early stages.

2. Was the result of dismissal a taking when there were compelling statutory provisions and decisional law to support the
contention that the assessment and collection were erroneous.

3. Are constitutional protections denied to a litigant in state courts only to be secured by a42 USC 1983 action and not by review.
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*VII JURISDICTIONAL BASIS

This Petition for Certiorari is brought under 28 USC 1257. Constitutional deprivations were raised in the trial court in a Motion
for Reconsideration following First Amended Complaint dismissal and in the Petitions For Review and Rehearing, (excerpts
appended)

Petitioner contends a state trial court acted out of bias and irrationally, and allowed an unjust taking by a “state actor”,
Respondent County Board of Supervisors, and denied procedural and substantive due process, equal protection and access to
the courts.

The Virginia Supreme Court declined to review a Circuit Court final Order of April 21, 2010. An application for Rehearing
was denied on January 21, 2011.

OPINIONS BELOW

There were no published official reports or express opinions issued below.

*viii Constitutional Provisions/Virginia Statutes (in pertinent part)

U.S. Constitutional Amendments, Amendment I “the right of the people to petition the Government for a redress of their
grievances”
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U.S. Constitutional Amendments, Amendment XIV “nor shall any State deprive any person of life, liberty or property without
due process nor deny ... equal protection of the laws”

Virginia Statutes
8.01 - 184: “circuit courts....have power to make binding adjudications of right, whether or not consequential relief'is. ..claimed”

8.01 - 186: “further relief..on declaratory Judgment whenever necessary or proper”

58.1-3984: “any person assessed with local taxes, aggrieved by such assessment, may....apply for relief to the circuit court”

Virginia Supreme Court Rules

Rule 1:7: “Whenever a party is required or permitted under these Rules, or by direction of the court, to do an act within a
prescribed period of time after service of a paper upon counsel of record, three (3) days shall be added to the prescribed time
when the paper is served by mail...

*1 STATEMENT OF THE CASE

Two suits underlie this Petition.

CLO08-875, the original suit below, had Declaratory Judgment Counts (I-1I) and Counts III and I'V seeking relief from a property
tax assessment. Counts I1I-IV were nonsuited to see if resolution was possible but resolution failed. Counts III-IV were then
refiled as CL09-386 when Respondent refused consent to amend CL08-875 to restore the Counts.

Marro promptly moved to consolidate CL09-386 with CL08-875 but was denied.

CL09-386 alleged a 2006 assessment later became erroneous and sought refunds. Count I of CL09-386 (old Count III of
CL08-875) asked correction of the 2006 assessment for 2007/2008, and Count II (old Count IV) asked refund of excess
2007/2008 taxes. At time of filing CL08-875, 2009 taxes had not yet been levied.

Both suits were challenged by demurrer, with Respondents also moving for sanctions on grounds Marro filed CL09-386 without
having facts in support, and that CL09-386 was refiled as “retaliation”.

Marro set these matters and issues for hearing when Respondent did not.

*2 On3/5/10, a Hearing was held on the Demurrers in both CL08-875 and CL09-386. The demurrer in CL09-386 was sustained
with leave to amend while CL08-875 was dismissed with prejudice.

Respondents then sent Marro their proposed Order, to which Marro promptly sent his corrections and objections, but Respondent
ignored Marro's corrections and objections and tendered its proposed Order without Marro's changes (violating a local rule).

Marro moved in Opposition to this Order and for Reconsideration of the 3/5 rulings, in part to preserve objection to 2009 taxes,
by now paid.

On 3/17, the trial court entered its Order for the 3/5 Hearing without Marro's objections and disposition of Marro's motion for
Reconsideration. That Order was mailed by the trial court several days after entry, not reaching Marro until 3/23/10. The Order
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gave Marro 21 days from 3/17 to file and serve his First Amended Complaint, but mailing an Order under Rule 1:7 gives 3
additional days to perform the act called for.

On 3/20, Marro moved for leave to amend CL09-386 to add 2009 tax year and taxes in the First Amended Complaint then
pending.

*3 That motion was set by Marro for 4/6/10, the first Motions day before the First Amended Complaint was due on 4/7,
measured by 21 days from 3/17 but without mailing time allowance.

Marro also asked Respondent for an agreed Order consenting to further amendment and an extension of time for the pending
First Amended Complaint (“FAC”) to accommodate it but Respondent never replied.

On 4/6, the Motion was heard and further leave to amend to add 2009 taxes was granted, to be in 10 days of 4/6. On 4/7, the
FAC, with this further amendment, was served on Respondent and mailed to the trial court where it was filed on 4/8. On 4/8,
Respondents moved to dismiss on grounds the FAC was untimely.

Marro Opposed dismissal since (a) the 4/6 order granted him 10 days more to file the FAC, (b) the 3/17 Order setting 21 days
from 3/17 as the filing date was subject to addition of 3 more days to the filing date from being mailed to Marro (pursuant to
Rule 1:7), (c) the FAC was timely mailed on 4/7 to the trial court and timely filed on 4/8, and (d) Respondent was both timely
served under any criteria (in 21 days, on 4/7) and there was no prejudice, as shown conclusively by Respondent's 4/12 filing
of responsive pleadings and 4/8 Motion To Dismiss.

*4 However, the trial court granted Respondent's Motion To Dismiss with prejudice. Marro objected, noted his objections on
the Order and renewed the objections by Motion For Reconsideration on 5/7/10.

Marro's Motion For Reconsideration again stated conditions sufficient in law to explain and/or excuse a “late” filing, i.e., 10
days more granted on 4/6 to include the 2009 tax year in the FAC, the Rule 1:7 allowance of 3 extra days for a mailed order,
no prejudice and timely service on Respondent, and a FAC mailed to the trial court on 4/7/10 and received and filed on 4/8.

Marro provided the authorities explaining and/or excusing late filing in the circumstances and contended that dismissal in such
circumstances denied due process and constituted a taking, all the more so since 2009 tax year relief was foreclosed unless
Marro brought yet another new suit, an option Marro was expressly warned against exercising by the trial court.

Reconsideration was denied and Notice of Appeal timely followed.

*5 The trial court had previously declared Marro a “vexatious litigant” and twice sanctioned him for bringing otherwise
meritorious actions. Both were unsuccessfully petitioned for review in Virginia and to this Court.

In the first case, Marro v. Virginia Power, involving Virginia Power power lines on Marro's property without easement, Marro's
prosecution of suit was made virtually impossible by a trial court ruling that prohibited Marro from propounding discovery
(even before any discovery was made) except by order of the court.

This and other improvident rulings resulted in three separate suits but still left the question of easement unresolved, where it is
to this day. By the third suit in this suite, the trial court wearied of Marro and the controversy, characterized Marro as vexatious
for the filing of multiple suits and motions (many necessary to permit or compel discovery), awarded sanctions to Virginia
Power without giving Marro an opportunity to be heard, and ordered no motion for reconsideration of its final order, all without
resolving the easement question.

Not surprisingly, review petitions in Virginia and to this Court were denied.
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*6 That vexatious label was again applied to Marro by the same trial judge in a later suit against property sellers who disavowed
an oral contract. Again, sanctions were granted, and again, review petitions in Virginia and to this Court were denied.

That vexatious characterization colored this same trial judge's conduct in this suit as well, though here sanctions were denied,
albeit with the chilling commentary that denial of sanctions was a “close call”.

*7 Argument: Summarized

Q. 1. Did judicial prejudice and irrationality account for dismissal of an otherwise proper First Amended Complaint (“FAC”)
from a litigant repeatedly called vexatious by the trial judge, when dismissal was for being filed 1 day late though leave had
been granted to extend FAC filing time 10 days to permit further amendment, when service on Respondent was timely and
there was no prejudice, when the FAC was timely filed in trial court under VA Sup.Ct Rule 1:7, when dismissal violates public
policy favoring adjudication of disputes, when dismissals are never granted by Virginia courts in the same circumstances, and
when proceedings were in early stages.

1. A dismissal defying decisional law and the public policy favoring adjudicating of disputes is improvident.

2. Dismissal of the instant action on the grounds herein and without a decision on the merits denies equal protection,
procedural and substantive due process, and the right to petition.

3. When dismissal is improvident and no express opinion announces or illustrates the cause, the appearance of prejudice
or actual prejudice is present.

4. When a trial court called a pro se litigant “vexatious” multiple times and rules irrationally, the appearance of prejudice
or actual prejudice is conclusively present.

*8 Q. 2. Was the result of dismissal a taking when there were compelling statutory provisions and decisional law to support
the contention that the assessment and collection were erroneous.

5. Respondent is a state actor, and improvident dismissal of an action for erroneous tax collection by a state actor is
a taking.

Q. 3. Are constitutional protections denied to a litigant in state courts only to be secured by a 42 USC 1983 action and not
by review.

6. When an avenue for review is provided, including to the Supreme Court, there is no basis for forcing a 42 USC 1983
action on a litigant to exercise constitutional protections merely because review is rarely granted, particularly to a pro se.

7. It is no excuse for constitutional deprivations that review is rarely granted or a litigant is pro se.

*9 Argument: Elaborated

1. A dismissal defying decisional law precluding such dismissal and the public policy favoring adjudicating of disputes
is improvident.

All the circumstances, Rules and authorities in the Statement of the Case, taken together or separately, preclude dismissal,
leaving only trial judge bias as its basis. Further, it is public policy in Virginia to adjudicate disputes on their merits, dismissal
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being viewed as a severe penalty. A state cannot by severe penalties burden resort to courts, even in doubtful cases. State of
Missouri v. Chicago, B&O Ry Co., 36 S.Ct. 715, 241 US 533

What makes dismissal conclusively deprivation is this and the following. When statutory or common law controlling is ignored
as here, the state has improperly burdened process. (effective access to courts includes whatever is required for a fair hearing
of grievances, Hilliard v. Scully, 537 F. Supp 1084 (S.D.NY 1982)

Also, state violates equal protection when it irrationally treats those similarly situated, including for taxes. Hartford Steam
Boiler v. Harrison, 57 S.Ct. 838, 301 US 459 And statutes or other exertions of government that lack a rational basis violate
due process if someone is deprived thereby of liberty or property. Gamble v Eau Claire County, 5 F.3d 285 (7th Cir 1993)

*10 Dismissal here, given its basis and consequences, is improvident and conclusively a deprivation. Further, whatever the
rubric for dismissal, it must be unconstitutionally vague if judges are free to decide without legally fixed standards of what is
prohibited and what isn't. Gioccio v. State of Pennsylvania, 86 S.Ct. 518, 382 US 399

2. Dismissal of the instant action on the grounds herein and without a decision on the merits denies equal protection,
procedural and substantive due process and the right to petition.

As to equal protection, the common law is within equal protection, In re: Asbestos, 829 F 2d 1233 (3d Cir. 1987), and equal
protection is denied when a course of procedure is not applicable to all. Tinsley v. Andersen, 18 S.Ct. 805, 171 US 101 The
common law here should have precluded dismissal, and didn't.

As to procedural due process, that guarantees fair procedures, Cotnoir v. University of Maine Systems, 35 F.3d 6 (1st Cir. 1994),
which guarantee applies whenever state seeks to remove or significantly alter property interests, Paul v. Davis, 96 S.Ct. 1155,
424 US 693.

Procedures here were both unfair and novel.

*11 Improvident dismissal in the circumstances here denied such procedural due process. Biuth v Laird, (4th Cir. 1970) 435
F 2d 1065 [when sovereign sets procedure then deviates, that violates procedural process]

Even if the trial court only misapprehended statutory language or misapplied common law, its error was still deprivation by
being so unforeseeable so as to deny fair warning. Bouie v. City of Columbia, 84 S.Ct. 1697, 378 US 347

Finally, it violates court access if legitimate efforts at redress are obstructed. Galazo v. City of Waterbury, (D. Conn 2004)
303 F. Supp 2d 213

For a trial judge to exhibit often and plainly a view of Petitioner that is so frankly hostile, and to defy both common law and
Rule, is patently obstructionist.

3. When dismissal is improvident, and no express opinion illuminates the cause, the appearance of prejudice or actual
prejudice is present.

No opinion was issued by the trial court, no express reasoning given to justify dismissal in the circumstances.

What is certain is the trial judge threatened sanctions, sanctioned Petitioner twice previously and called Petitioner a vexatious
litigant, all of which are at least indicia of the appearance of bias, if not the real thing.
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*12 Careyv. Pop. Svc, 97 S.Ct, 2010, 431 U.S. 678, holds “when the state burdens exercise of fundamental right, justification
must be more than unsupported assertion.

4. When a trial court called a pro se litigant “vexatious” multiple times and rules irrationally, the appearance of
prejudice or actual prejudice is conclusively present.

Government labeling someone with a badge of disgrace is a liberty deprivation. Collins v. Wolfson, 496 F.2d 1100 (5th Cir
1974); [whenever reputation, good name, honor or integrity is at stake because of what government is doing, a property interest
is involved and due process applies] Son Filippo v. Bongiovonni, 961 F.2d 1125 (3rd Cir. 1992)

The trial judge had a pro se litigant it previously and repeatedly called vexatious now challenging a duly authorized tax authority
and became more concerned with appearing to coddle this “vexatious litigant” than with the “vexatious litigant's” constitutional
protections.

Consequently, the trial judge dismissed CL09-386, notwithstanding that such dismissal is against public policy and has never
happened in Virginia in the same circumstances, particularly so early in the proceedings.

*13 The details set forth above show there is no better explanation for this other than trial judge bias or perhaps an overbearing
concern for efficiency or efficacy. If that latter is so, the XIV Amendment is there to protect against such overbearing concern
for efficiency and efficacy. Cleveland Board of Education v. LaFleur, 94 S.Ct. 791, 414 US 632

The greater likelihood is this trial judge by the third Virginia Power suit had completely or almost completely lost impartiality
as to Marro, and the facts show the trial judge thereafter saw Marro as vexatious.

Such trial judge bias is a procedural due process violation. Marshall v. Jerrico, 100 S.Ct. 1610, 446 US 238

Equal protection should have protected Marro from arbitrary and intentional discrimination occasioned by express statutory
provisions or improper execution by its duly constituted agents, Glicker v. Michigan Liquor Control Commission, 160 F.2d
96 (6th Cir. 1946)

Finally, penalties for seeking access to the courts is denial of due process. Natural Gas v. Slattery, 58 S. Ct. 199, 302 US 300
By a biased (and otherwise irrational) dismissal, Marro was denied his right to petition, a right which is not conditioned on his
motive. Barnes v. Township, (E.D. Pa 1996) 927 F. Supp 874.

*14 5. Respondent is a state actor, the action is a state action and improvident dismissal of an action for erroneous
tax collection is a taking.

Respondent is a state actor and the action is a state action. “An action of state judges and state courts is a state action.” Shelley
v. Kraemer, 68 S.Ct. 836, 334 US 1.

Erroneous tax collection by a state actor is a taking. Any significant taking of property is a taking within this clause. Fuentes
v. Shevin, 92 S.Ct. 1983, 407 US 67 Different kinds of property will not be distinguished in applying the due process clause.
No. Georgia Finishing Inc. v. DiChem, 95 S.Ct. 1983, 419 US 601

Further, refund of an erroneous tax is a right conferred by statute (58.1-3894) with support in Virginia common law. City of
Martinsville v. Commonwealth Blvd.Assoc. (2004), 268 Va. 697, 604 S.E.2d 69
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“Construction of state common law is of federal concern when the state action denies recognition to and vindication of plainly
vested legal rights”. Dickie v. Sewer Improvement District, 328 F 2d 296 (8th Cir. 1964)

*15 Dismissal of CL08-875 also denied substantive due process and was a taking. Statutory relief was available for 2009 taxes
had there been a favorable rights declaration. (Code of VA 8.01-186, 187) U.S. ex rel: Siegal v. Follette, (S.D. NY 1968) 290 F.
Supp. 632 [right given by state legislature protected from arbitrary denial]; as to taking, Alliance of Descendants v. U.S., (Fed
Cir. 1978) 37 F. 3d 1478 [cause of action is property subject to taking]

Improvident dismissal before deciding a property right allowed a taking. That no evidence had been allowed to challenge or
support the assessment underscores the deprivation. Saunders v. Shaw, 37 S.Ct. 638, 244 US 317

6. When an avenue for review is provided, including to the Supreme Court, there is no basis for forcing a 42 USC
1983 action on a litigant to exercise constitutional protections merely because review is rarely granted or the litigant is
pro se.

It denies equal protection to confine Petitioner to the lesser remedy of a 42 USC 1983 suit (Harper v. VA Dept. of Taxation,
509 U.S. 86) The limit to full control a state has in proceedings of its courts is such procedures must not deny fundamental
rights or conflict with specific and applicable provisions of the Federal Constitution. West v. State of Louisiana, 24 S. Ct. 650,
194 U.S. 258

*16 If an appeal process is created, it must conform to due process. Lindsey v. Normet, 92 S.Ct. 862, 405 U.S. 56

Further, when state Supreme Court decides a case by not deciding a case but letting a trial court dismissal stand in such a way
that a party has been denied proper opportunity to present evidence, there is no due process. Sounders v. Shaw, 37 S.Ct. 638,
244 US 317 State courts must accord parties due process in determining adjective and substantive law of state. Brinkerhoff
Trust v. Hill, 50 S.Ct. 451 281 US 673

7. It is no excuse for constitutional deprivations that review is rarely granted or a litigant is pro se.

Law must be applied in a rational and non-arbitrary way to rationally further some legitimate purpose and not constitute invidious
discrimination. Ciechon v. City of Chicago, 686 F.2d 511 (5th Cir. 1980). The Statement of the Case shows law was not applied
in a rational or non-arbitrary way, with the purpose of the erroneous tax relief statute (58.1-3984) roundly defeated.

Invidious discrimination is shown by discriminatory impact, sequence of events, departure from normal procedure, and history.
Angell v. Zinsser, 473 F. Supp 488 (D. Conn 1979) The Statement of the Case with the history of this Petitioner and trial judge
satisfies this test.

*17 Further, a trial judge with an unfavorable/previous impression who acts on it violates due process, Robison v. Wichita
Falls et al, 507 F.2d 245 (5th Cir 1975).

Conclusion

It will come as no surprise to this Court that a pro se litigant is unwelcome in the courts by and large, and an active pro se
is even more unwelcome.

Exercising constitutional protections is difficult enough in these circumstances that access to the courts for a pro se may be
characterized as a proposition at odds with First and Fourteenth Amendments, and when dockets are crowded and other matters
thereon appear more weighty and profound, the difficulty is enlarged.
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That notwithstanding, the merits of this Petition speak for themselves and are sufficiently compelling to warrant being granted.

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.

WESTLAW



4:14-cv-11191-LVP-MKM Doc # 119-5 Filed 04/13/16 Pg 1 of28 PgID 4195

Exhibit 4



4:14-cv-11191-LVP-MKM Doc # 119-5 Filed 04/13/16 Pg 2 of 28 Pg ID 4196

umwewoos FAX
" 24North F}édééickgye, o T
Oelwein, IA 50662
TPhone:EiS—-zsi 3204
“Fax: 319.283-9163

o redalialony. Gpos wno
FAX: - X 25 —_— ] o T —
| 257 ] o Lopate. 3)Aa )i,
© ' Phope:_ . e
| — | ages. - o
e feshavs Eva: .
"o, URGENT - FORREVIEW *  PLEASE cOnm - : e '
e L COMMENT =~ pyj : I
e g PEASERERLY  plaase recraie
oL ; N e ; v 2 ) ol "-". ) . ' ‘ h '

e bR e ,.

"-'éhnﬁdéntia.l: YES e ‘ ' §
B i v, ‘ . Restricted Distribution' ; vgg .

87162 ST0Z/6Z2/7:0

BEBTEEZEIE

'1Z/18  Fovd "7 1440 My SAOOM AMaV



4:14-cv-11191-LVP-MKM Doc # 119-5 Filed 04/13/16 Pg 3 o0of 28 Pg ID 4197

LAW OFFICE OF
LARRY F. WOODS

24 NORTH FREDERICK AVENUE
OELWEIN, iOWA 50662
PH. (319) 283-3204 FAX (319) 282.1838
fwoods@trxinc.com

February ¢, 2018

Mr. Salvatore J. Graziano, Esqg.

Berngtein, Litowitz, Berger & Grossmann, LLP
1251 Avenue of the Americas

44th Floor

New York, New York 10020

RE: New York State Teachers Retirement System ve.
General Motors, et. al.

TO WHOM IT MAY CONCERN:

I am an attorney who represented a pergon who had a
personal injury claim that has been involved in the General
Motors Bankruptay. I have been attempting to obtain some
documents from General Motors (Motors Ligquidation) that T
belleve exists. Since your litigation dove tails into the &\SQ0W*7
area where the document should be present, I am wondering if
General Motors has produced it in your litigatiomn. If they S}ﬁf
have not, I believe the document ig necesgary for the
Plaintiffs in vour case to have obtained.

The document I have been trying to locate ig an
insurance policy that General Motors had in place at the time
the company filed bankruptey. It is my belief that General
Motors had a policy in force and effeect at the time of the
filing of .the bankruptey and at all times thereafter covering
damages. as a result of products ligkility, Since wmuch of
your client’s claim is based on the misleading statements and
omission of material information related to the ignition
switches, I would presume that the isecue of product liability
insurance which would or may cover the defect product would

have been fully éxamined by your firm, (Note: My elient’s
defective item was TRE fuel ®ystem, and not the ignition
switches) . . I believe it would have been relevant to your
€lient’s claim if there was an insurance policy in force and

effeéct for a defective product.. Thus, if you have obtained
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Page 2
Mr. Balvatore Graziano

RE: GM Products Liability Insurance Coverage . |
February 6, 2016 : |

elient’s claim if there was an insurance policy in force and !
effect for a defective product. Thueg, if you have obtained '
a copy of such a policy, I would appreciate a copy of the
policy. Yf you have not been made aware of such a policy, I
am providing a copy of a couple of documents that, to me, .
strongly suggest that such a policy exists, and was in force ?
and effect during and after the bankruptey. In my case, i
General Motors spedifically represented to the Federal and
Iowa District Courts that there was not any insurance
coverage of any kind in my client’s case. :
I watched part of the hearings that the U. g. Senate i
hald on the ignition issues with General Motors. I Dbecame o
frustrated by watching the Senators who were questioning the, B
General Motors executives. Even the Senators got the same :
kind of stone walling that I got from GM. I wrote a letter {
Eb the 3 U.8. Senators to made them aware of the insurance: |
issue, as well as facts that had occcurred in my client’s: '
ciase. I am enclosing a copy of the letter for your review..
After my letter to the Senators, I also came across an
newspaper article that seems to confirm the contents of my,
letter. The pleading in the General Motors Bankruptey seem to

confirm some insurance policies with itg non-debtor affilate
GENERAL INSURANCE LIMITED.

There pleadings in:the GM bankruptcy clearly show some.
type of insurance for products liability. There wasg a-
pleading filed by General Motors that sought to have General
Motors pay a bill for products liability insurance. What was.
strange is that is wag a bill For reinsurance, Foxr there to.
be reinsurance, there must be an insurance policy. I have.
never found an application in the bankruptey for General
Motors to pay an insirvance bill for products liability -
insurance. The company that General Motors apparently buys’
its products ligbility ' insurance from ig 2 non-debtor::
affiliate of General Moters. The company ig located in the
Bahamas. However, the last time I was able to find the name
of the CEO of the company, he lived in Dearborn, Michigan. .

E?;ITEEme of the inghrance company is' GENERAL INTERNATIONZL .

Returning to the pleadings of the Bankruptey, coungel :
for the Aspen, the reinsurance company, filed a Resistance to
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Fage 3 ik
Mr. Salvatore Grazianc ' :
RE: GM Products Liability Insurance Coverage : ;
February &, 2016 - B

the Aapplication. it set forth that General Motors did not
owe the bill. The. issue ended up being resolved and

disappearing, when General Motors withdrew its Motion to pay
the Reinsurance bill,

One of the reasons I believe that the insurance igsue
may be germane to your case, has to deal with General Motors:
attorneys fees. Duzing the bankruptcy proceedings, we
initially dealt with the bankruptey lawyers. However, when
we elected @not to accept the settlement by Motors
Liquidation, the lawysrs who represented GM until it filed ‘
bankruptey again appeared. There are several other facts .
that I have set forth in my letter to U.8. Senator Aamy i
Klobuchar, that indicsztes to me that the insurance company ;
wias paying for the initial defense of &M in my calient’s,

products case. However, significant costs were incurred by’ |
the bankruptey lawyers in defending a case, when another :
entity way have been responsible For those coste. Thus,

there the pot for the unsecured creditors should be larger.
than what was being paid out, if the correct entity was:
paying the correct attarneys fees.

I am attaching copies of the pleadings set forth herein
from the bankruptcy. I am also enclosing & copy of  the
newspaper article, for your review. Algo attached is one of:
the 3 letters I mailed to the U. 8. Senators who were
conducting the hearings with General Moters and Motors"
Liquidation.

Returning to the main purpose of my letter, I would:
appreciate a copy of any insurance and/or reinsurance
policies which have been produced by General Motors in your’

I
i
}
New York teachers c¢ase. If T can be of assistance to locate. }
those documents in your proceedings, please contact me. At ;
this time, whether my client will be in agreement with the’ i
proposed settlement will depend on first, whether the :

insurance and reinsurance policy(ies) have been produced, and
second, how those policy(ies) impact the settlement. Algo, I
woender if the policies have not been produced, whether the

Court will approve the settlement when there ig a strong .
indication of insurance policies being present, and there:
being nothing in the Notice or claim about insurance

pelicies, :
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Page 4
Mr. Salvatore Grazianc

RE: GM Producte Liability Insurance Coverage
Pebruary 6, 2018 ,

Thank you for your time and attentionm in this matter,

1f you have any questions, please contact me. T will be
tooking forward Lo receiving eopies of all insurance policies
provided by General Motors and Motors Liguidation. I will

gladly reimburse you for your costs of providing the copies. | 3

Véry truly yours, é

Larry F. Woods

Enc: GM Bankruptcy documents ¢
' Application ;
Reglstance S
Dismissal. :
Letter to Senator Klchuchar
Newspaper Article’
LEFW/km : '

lz/58 3o9d I440 My SAOOM Addy BEBTEBZETE 82102 QTZ;‘EZ}"LB



16 Pg70f28 PgID 4201
%%p(:)/ﬁa{'}v?w/.business?nsurance.conﬂarﬁcle!.?ﬂ140427/NE‘IVSO$/3042

St pay hiyodeiles bddh@amhdd oM Mo BOG didet oo - I

-

GM may have trouble collecting money from
Insurers for ignition defect claims

Long-term nature of ignition defects raises concerns
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General Motors Co., the world's second-
largest automaker, faces potential coverage
disputes if it seeks liability insurance or
reinsurance contributions to a fund that
would settle mounting legal claims over
ignition switch defects in millions of its cars,

GM hired lawyer Kenneth Feinberg to study
establishing such a fund, even as the
company last week asked a3 bankruptey judge

Photo by AP FHOTOS

GM CEQ Mary Barra takes the heat last month at Senate to bar dozens of ignition defect claims under
subcommittee hearing on the massive recall of faulty ;
lgnition switches. the tem-':s of its 2009 bankruptey

e - m s e F@OTEANIZation,

. If the automaker sets up a fund and seeks
insurance recoveries, insurers — or reinsurers of its Bermuda captive, General International Ltd. —
could argue GM's settlements are voluiitary or that it knew about potential ignition switch
liabilities foryears and failed to disclose them to underwriters, legal experts say.

“What's in the public record suggests a significant degree of intentional wrongdoing (on GM's
part), such that insurers are unlikely to rush to-contribute to any such fund,” said Barry R,
Ostrager, senior partner at Simpson, Thacher & Bartlett L.L.P, in New York.
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“If you are installing a product that has a known defect and you've been put on notice of that
defect muttiple times and you don't do anything about it, it seems unreasonable to expect
(liability) insurers to pay for your knowi ng disregard of a known hazard,” Mr. Ostrager said.

GM historically had a large selfinsured retention for general and products liability, along with high
excess limits. At its reorganization, GM retained $35 million per occurrence for product liability

* claims, with $10 million in primary liability coverage fronted by an American International Group
Inc, unit to Bermuda-based General International; and $835 million in excess limits led by AlG's
Lexington Insurance Co. At least part of the excess program flowed through General International
to reinsurers, court records show.

If liability coverage is through GM's captive, much would depend on provisions of its reinsurance
contracts, said Lawrence (. Brandes, a reinsurance lawyer based in New York. Because reinsurance
typically reimburses losses paid by a ceding company, “any contribution to a (compensation) fund
like that could be viewed as voluntary;” he said, '_\ :

it's possible reinsurers may contribute if they have a longstanding profitable relationship with
General International on GM's risks or could negotiate concessions such as lower liability caps or
payback provisions in future contracts, he said, -

On the other hand, if GM and General International knew of the exposure and failed to notify
underwriters, “that's a great recission claim? unless reinsurance contracts specifically waive such
claims, Mr, Brandes said. ’ '

© GM, meariwh'ile, is financially strong enough to bear costs associated with the recalls, analysts

say. Fitch-Ratings, for example, has maintained a positive outlook on the company's BB+ evedit -
2 o.fs TR I [Py Epray I B vmvaem fln man &ua k?[l:-ﬁ:n HE HETS-J | FEpay thn niadd Afaprn The vante elels -l-nwgo ;6 8:49 AN
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say. Fitch Ratings, for example, has maintained a positive outlook on the company's BB+ credit
rating, noting that it had more than $38 billion In liquidity at the end of 2013, The main risk to GM,
Fiteh said, was reputational damage <aused by the recalls.

GM may have trouble collecting msoney from insurers for ignition defect.,, http:f/www.businessinsurame.com/article/20140427mﬁw 5;061'30427
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“If}ou are installing a product that has a known defect and you've been put on notice of that
defect multiple times and you don't do anything about it, it seems unreasonable to expect
(liability) insurers to pay for your knowing disregard of a known hazard,” Mr, Ostrager said.

GM historically had a large self-insured retention for general and products liability, along with high
excess limits, At its reorganization, GM retained 435 million per occurrence for product liability
claims, with $10 million in primary liability coverage fronted by an American International Group

In¢. unit to Bermuda-based General International; and $835 miilion in excess limits led by AIG's

Lexington Insurance Co, At least part of the excess program flowed through General International
to reinsurers, court records show,

If Uability coverage is through GM's captive, much would depend on provisions of Its reinsurance
contracts, said Lawrence |. Brandes, a reinsurance lawyer based in New York. Because reinsyrance
typically reimburses losses paid by a ceding company, “any contribution to a (compensation) fund
like that could be viewed as voluntary” he said. .“‘ :

it's possible reinsurers may contribuie if they have a longstanding profitable relationship with
General International.on GM's risks or could negotiate concessions such as lower liability caps or
payback provisions in future contracts, he said. '

On the other hand, if GM and General International knew of the exposure and failed to notify
underwriters, “that's a gréat recission claim?” unless reinsurance contracts specifically waive such
claims, Mr. Brandes said. )

+ GM, meanwhile, is financially strong enough to bear costs associated with tha recalls, analysts

say.-Fitch Ratings, for example, has. mai ntained a positive outlook on the company's BB+ credit .
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say, Fitch Ratings, for example, has maintained 2 positive outlook on the company's BB+ credit

rating, noting that it had more than $38 billion in liquidity at the end of 201.3. The main risk to GM,

Fitch said, was reputational damage caused by the recalls.

OM nizy have wouble collecting money ftom insurers for ignition defoct..  hitp://www.busines sinsurance.com'articlefzom¢27m§vi 1306/30427
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~ LAW OFFICE OF
LARRY F. WOODS

24 NORTH FREDERICK AVENUE
CELWEIN, IOWA 50662
PH, (319) 2833204 FAX {319) 283-1838
Ifwoods@trxine.com

July 27, 2014

THE HONORABLE SENATOR AMY KLOBUCHAR
SENATOR FROM MINNESOTA )
302 HART SENATE OFFICE BUILDING
WASHINGTON, D.C. 20510

RE: GENERAL MOTORS TESTIMONY ON JULY 17, 2014
BEFORE THE SENATE COMMITTEE ON PROTECTION,
PRODUCT SAFETY AND INSURANCE

TO THE HONORABLE SENATOR AMY KLOBUCHAR :

I am an attorney who represented an claimant named Charles
Kayser in the General Motors Bankruptey. I watched with great
interest your committes’s questioning of General Motors
exedutives on July 17, 2014 regarding the ignition switeh
problem in the Cobalt and similar automcbilles, I also noted
that your committee is named Protection, Product Safety and
Insurance. There is one igsue that T have never felt wag
resolved in the bankruptey proceeding, and which affect the now
pending claims, I am sure that there was not any member of
your committee who was aware of the ipsue, I would like to
bring it to your attention. It relates to both product
liability issues related to the igmition switch problem and
insurance.

In the bankruptey proceeding, I believe that there was
some deliberate misinformation, if not some flat out deceit or
fraud provided or undertaken by General Motors., It 1s my
feeling that there wag false information Provided originally
by General Motors at the initial meeting  of creditors,
Further, I believe that Motors Liguidation continued to provide
ug false information in the proceedings that occurred after the
bankruptcy petition was filed. I hope that your committee may
want to examine the following facts and then ask further
questions of general counsel Or other executive from General
Motors. I would be Wwilling to agsist, and Provide any

42/66 39vd . Id440 M¥1 SAO0M AddwT BEBTEBZETE 8¢:82 GST18Z2/6%/.10
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Page 2 .
The Honorable Amy Klobuthar
July 27, 2014

additional information I have in the matter. Since this
information may or would be relevant to at least some of the
more serious new claims that relate to the switch issues and
products liability ¢laims, I believe you will fin@ the
information and gquestions I have as quite germane to inquiries

your committee is making of General Motors regarding both the
bankruptcy and product liability issues.

So you may have a better understanding of my concerns, I
will give you some background as to the case I handled in the
bankruptey. My c¢lient’s name isg Charles Kaysexr., Mr., Kayser's
.claim arose when Charles was critically injured in an truck
aceident that cccurred. His S-15 GMC pickup was struck broad
side by a car that ran a stop sign. A fire ensured, in which
he sustain burns over most of his body from a few inches above
his knees to the top of his head. He does not have any ears,
and hip left hand has numbs for fingers. We have been
furnished informatien that he has incurred over a $1,000,000.00
in medical bills.

As a zesult of the fire, sguit was filed against General
Motore prior to the bankruptcy. It was proceeding te trial,
and we were in the discovery stages when the General Moters
bankruptoy petition was filed.

During the bankruptcy proceedings, ¢ertain information was
provided to me that there was "reinsurance' in my client’s
case, Further information was provided to me that there huge
regerves set by the by what I -interpreted to be the reinsurance
company . We proceeded. in the ADR proceedings of the
bankruptay. At the time mediation was - scheduled, Motors
Ligquidation suddenly terminated those proceedings, and then
requested the matter proceed to trial. During the proceedings
afiter being removed from ADR portion of the bankruptcy, one of
the reguirements was the disclosure of any insurance c¢overage.
The response we got from Motors Liguidation Company ig that
there was not any insurance, including the fact there was not
any reinsurance.

To make a long story short, after significant litigatioen
and litigation expenses we ended up settling the mattar.
However, after the settlement documents were signed, I found
some documents in  the bankruptcy proceeding that makes me
question the tructhfulness of answers propounded at the initial
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meetings of creditors by General Motors about imsurance. Also,
I now believe that the information provided during the
discovery brocess as (o whether General Motors did have
insurance was false. I had information from a very reliable
source that there was reinsurance in thig matter. In speaking
with the source in the last few months, he know informs me that
the people he [spoke with at General Motors told him that there
wag both insurance and reinsurance. .

There ane documeats that gupport that General Motors did
bave insurande in addition to reinsurance. Those documents
have been filed in the General Motorsg Bankruptey. ‘I. located
those documents after settlement of Mr. Kayser’'s case. The
first document! I would direct your attention to is entitled a
"Limited Objection to Motion by GM to Assume Certain

Reinsgurance dontracts igsued by Aspen Insurance." This is
document number 4208 in the General Motors Bankruptey
Proceeding, lgo, later in the proceedings there is 4

Withdrawal of] the Limited Objection by Aspen Reinsurance.
(Document No. 4263) I-have enclosed a copy of the Objection for
your reference. I would note to you that General
International [Limited is noted to be a non-debtor affiliate .of
GM in 2007 and 2008 of the bankruptcy proceedings.

Research | I have done showed that General International
Limited is a gorporation organized in the Bahamas, and had a
Corporate president or chief operating officer that was located
in Dearborn, ichigan., The Objection Ffiled by Aspen Insurance
goes to the fact that Aspen’s volioy is a reinsurance policy.
The reinsurance rpolicy iz Dbetween Aspen and General
International,| not Aspen and General Motors. For there to be
any interest in the bankruptcy proceedings, that means that
General Motors must have had an insurance policy with General
International Limited. I have attempted to f£ind any mention or
motion related to an inpurance policy that General Motors has
with General International in any part of the General Motors
bankruptey. © date I have not found any documents, or any

¢y request by Gen§ral Motors to the Court to pay for a premium to
General International Limited, Yet the objection epecifically
notes that "GM has its own separate insurance polices with
GIL." From what I can determine those policies may have never
been discloseq during the bankruptcy proceedings, the ADR
proceedings, or at the mesting or creditors. I did find one or
two cases in| the bankruptcy Proceeding where the pending
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products liability case was removed from the bankruptcy
proceeding because of what T interpreted was General Motors
having ingurance for the products liability issues.

The reason I do not believe that the policies that GM had
with General International Limited were disclosed comes from g
conversation I had with one of the attorneys who attended the
Meeting of Creditor hearing. He specifically told me that at
the meeting of creditors, GM stated that any insurance policies
in effect for product liability claims had a $25,000,00
threshold requirement, with either a $40,000,000 or $50,000,000
maximum. When I review the "Limitg" provision - Item 11 of the
Aspen Reinsurance Policy, those are the amounts that appear to
be the terms of the reinsurance policy. In speaking with some
local agents, it ig the customary practice, to not have the
reinsurance policy te bs igsued from the same limits that the
Policy to the insured is issued for in the policy between the
insured and the initial insurer.

I have been trying to make sense of this information. It
is my belief there is evidence as shown above that General
Motoxrs had an insurance policy for product liability cases with
ite non-debtor affiliate, General International Limited.
General International YLimited then had a reinsurance policy
with an insurance company named Aszpen., At the Meeting of
Creditor’s General Motors disclosed the termg of  the
reinsurance policy, but did not disclose the fact it had an
insurance policy with dits non-debtor affiliate, General

(]

One other item has puzzled ne about the bankruptcy
proceedings. All of the payment for the Kayser settlement came
frrom  the bankruptey fund. The fund was to pay somewhere
between‘zo and 30 per cent on the total approved claim, and it
was pald from the amount old aM placed in the Willmington
Trust, When we restarted the litigation after the bankruptay,
the Defendant seem to have unlimited funds available for
defenge. I have tried to determine the source of these funds.
It wou;d bg my impregsion that the funds should have came from
the Willmington Trust, and/or from the bankruptey estate.
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However, I have never found any documents requesting or
authorizing payment of funds for defense litigation in this
case or other pending litigation. This fact Ffits with
something else that I Found unusual. When the bankruptey was
filed, the court reporter that had been providing services had
ot yet been paid by GM for its copy of the transcripts of the
depositions that had basen taken. He and T talked about it at
the time of General Motors filing for bankruptey. When I filed
the claim on behalf of Charles Kayser, I called him to gee if
he needed a claim form. He informed me that he had been paid
by counsel for General Motors some 3 to 4 months after the
bankruptcy petition had been filed by General Motors. I have a \“
copy of the check he recaived. These facts, together with what W

I percelved as an unlimited source of funde for defense in our &ﬁpx
litigation, again indicates to me that the costs of defense
litigation was being paid for by some entity other that the e
normal bankruptey proceedings. Thue, it is my belief that
General Motors had an insurance policy with is non-debtor A
affiliate General International Limited that hag not been

appropriately disclosed to the creditors or the bankruptcy W7 (7

couzrt. W .

Thank you for your time and attention in this matter. If
you have any questions or want any additional information that
you may be helpful to further inguiry into General Motors,
kindly advige. I understand that what T have written is based
somewhat on gpeculation. However, I hope you believe it is
worthy of your time to look into the wmatter. There are cextain
qestions raised by General Motors conduct that do not make
gense to me, I believe that this letter should raige goma
questions for vyour office, and that further investigation

should be initiated by your committes, I would be willing to
devote some time and resources to help investigate the
situation. I would be willing to meet with any investigators
to provide them any information T have at this time. I Thave

also written two other members of your committee this game
letter, in hopes that some office has enough interest to make
furthex inquiry of &M, and perhaps isgsue congressional
subpoenas for relevant insurance andg bankruptcy information.

Very truly yours,

Larry F, Woods
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UNITED STATES BANKRUPTCY CQURT
SOUTHERN DISTRICT-QF NEW YORK

X
In ro | ' : . Chapter 11 CaseNo,
GENERAL MOTORS CORP., etal,, ¢ 09-50026 (REG)

Debtors, (Jeintly Administered)

5{. "y i Xw

LIMITED OBJECTION TO THE MOTION BY GM.TO ASSUME
CERTAIN REIN&URANCE CONTRACTS ISSUED BY ASPEN

I’NSURANQE UK LIMITED TO (‘ENERAL INTERNATIDR«};&L L]MITED

' NixowPesbody LLP rcptesm'Asmn’lnsnrance'UK Limit_ed CAsgén™) and iles this
limited objection to the motion of Geneyal Motors Corporation (“GM™) 1o assuma certam o
reinsmﬁncé contracts -ism;cd by Aspento General International Limited (“GIL™); a Bermuda
based non-debtor affiliste oﬁ GM, in 2007 an;:i ;0081 Aspen is a company organized and existing
under English law: v . | "

Dbjeeﬁon ' e

_ On the GM-webstite two reinsurance policies issued by Aspen to 3L under ID #5716~
01227088 angd #5716-01227082 are liswed as executory comraus whxch’G’M mtﬁnds to: assume in
thls bankruptey action, “They are mistekenly refered to as GM “Excess Liabilxty Insuramc"
policies, (A copy of the website page and Reinsurance Agreement axganmxad as Bxhibit A.) _

However, these policies, which are reinsurance policies, ate siof subject to assumption

since the muntefparty 1o these reinsurance poficies is GrIIz a non-debtor GGM aﬁ'lliatc. . Asset

. forth in the seinsurence doguments , Aspen (as a remsumr} only entered into the remsutauoe o
_contracts with GIL (its reinsured). Also, as referenced in the reinstrarice cﬁnn'acis, (M has lts

-owrt separate insurance policies with GIL, According :o«the.express terms of the contracts, they

1Imsersr
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

In re:

Chapter 11

Motors Liquidation Company., ef al., Case No. 09-50026(REG)

f7k/a General Motors Corp., ¢! al.

Dektors, Jointly Administerad

DECISION ON NEW GM’S MOTION TO
ENFORCE SECTION 363 ORDER WITH
RESPECT TO PRODUCT LIABILITY CLAIM OF
ESTATE OF BEVERLY DEUTSCH

APPEARANCES:

WEIL, GOTSHAL & MANGES LLP
Counsel for General Motots, LLC
767 Fifth Avenue
New York, New York 10153
1By:  Stephen Karotkin, Esq. (argued)
Harvey R. Miller, Esqg.
Joseph H. Smolinsky, Esq.

BARRY NOVACK

Counsel for Plaintiff Sanford Deutsch
8383 Wilshire Blvd. Suite 830
Beverly Hills, California 902112407
By:  Barry Novack, Esq. (argued)

NORRIS MCLAUGHLIN & MARCUS, PA
l.ocal Counsel for Sanford Deuisch

875 Third Ave., 8" Floor

New York, NY 10022 )

By: Melissa Pefia, Esq.

LT/S9T  J09d Id40 M9 ST00M AW BEBTEBZBTE 826 GSIBE/bE/LE



4:14-cv-11191-LVP-MKM Doc # 119-5 Filed 04/13/16 Pg 17 of 28 Pg ID 4211

ROBERT E. GERBER
UNITED STATES BANKRUPTCY JUDGE

In this contested matter in the chapter 11 case of Motors Liquidation Company
(formerly, General Motors Corp., and referred to here as “Old GM™) and its affiliates,
General Motors LLC (“New GIM”) seeks a determination from this Court that New GM
did not assume the liabilities associated with a tort action in which a car accident took
Place before the date (“Closing Date™) upon which New GM acquired the business of
0ld GM, but the accident victiuﬁ died thereafter.! The issue turns on the construction of
the documents under which New GM agreed to assume liabilities from Old GM—which
provided that New GM would ﬂssume liabilities relating to “accidents or incidents” “first
occurring on or after the Closing; Date”—and in that connection, whether a liability of
this character is or is not one of'the types of liabilities that New GM thereby agreed to
assume.

Upon consideration of those documents, the Court concludes that the liability in
question was not assumed by New GM. However, it'a proof of ¢laim was not previously
filed against Old GM with respect to the accident in question, the Court will permit one
1o be filed within 30 days of the entry of the order implementing this Decision, without
prejudice to rights to appeal this determination.

The Court’s Findings of Fact and Conclusions of Law inn connection with this

determination follow,

t Technically spealking, the motion is denominated as one to Enforce the 363 Sale Order, which
protécts New GM {from liabilities it did not assume. The Court here speaks to the motion’s
substance,
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Findinges of Fact

In June 2007, Beverly Deutsch was severely injured in an accident while she was
driving a 2006 Cadillac sedan. She survived the car aceident, but in August 2009, she
died from the injuries that she previously had sustained.?

In January 2010, the Estate of Beverly Deutsch, the Heirs lochverly Deutsch, and
sanford Deutsch (collectively “Deutsch Estate”) filed & Third Amended Complaint
sgainst New GM (and others) in a state court lawsuit in California (the “Deutsch Estate
Action™), ¢claiming damages arising from the accident, the injuries which Beverly
sustained, and her wrongful death. The current complaint superseded the original
somplaint in the Deatsch Estate Action, which was filed in April 2008, before the filing
of Old GM’s chapter 11 case.

In July 2009, this Court entered its order (the “363 Sale Order™) apjaroving the
sale of Old GM’s assets, under section 363 of the Bankeuptoy Code, to the entity now
known as New GM. The 363 Sale Order, among other things, approved an agreement
that was called an Amended and Restated Master Sale and Purchase Agreement (the
“MSPA”).

The MSPA detailed which liabilities would be assumed by New GM, and
provided that all other liabilities would be retained by Old GM. The MSPA provided, in
its § 2.3(2)(ix), that New GM would not assume any ¢laims with respect to product
[fabilities (as such term was defined in the MSPA, “Product Liability Claims™) of the
Debtors except those that “arise directly out of death, personal injury or other injury to

Persons or damage to property caused by accidents or incidents first occurring on or after

There is no contention by either side that her death resubted from anything other than the earlier
accident.
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the Closing Date [July 10, 2009) ... ”* Thus, those Product Liability Claims that arose
from “accidents or incidents” occurring before July 10, 2009 would not be assumed by
New GM, but claims arising from “accidents or incidents” accurring on ot after July 10,
2009 would be.

Language in an earlier version of the MSPA differed somewhat from its final
language, as approved by the Court. Before its amendment, the MSPA provided for New
GM to assume liabilities except those caused by “accidents, incidents, or vther distinct
and discrete occurvences.”

The 363 Sale Order provides that “[t]his Court retains exclusive jurisdiction to
eniorce and implement the terms and provisions of this Order” and the MSPA, including
“to protest the Purchaser [New GM] against any of the Retained Liabilities or the
assertion of any ... claim ... of any kind or nature whatsoever, against the Purchased
Assets.””

Discussion

The issue here is one of contractual construction. As used in the MSPA, when
defining the liabilities that New GM would assurne, what do the words “accidents or
incidents,” that appear before “first ocourring on or after the Closing Date,” mean? [t is
undisputed that the accident that caused Beverly Deutsch’s death took place in June 2007,
more than two years prior to the closing. But her death took place after the closing. New

{3M argues that Beverly Deutsch’s injuries arose from an “accident” and an “incident”

: Amended Master Sale and Purchase Agreement, at § 2.3(2)(ix) (as modified by First Amendment)
(emphasis added).
4 Amended Master Sale and Purchuse Agreement, at § 2.3(a)(ix) (prior to modification by First
Amendment} (emphasis added) (typographical eror correcied).
3 363 Sale Order | 71.
3
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that took place in 2007, and that her death did likewise. But the Deutsch Estate argues
that while the “accident” took place in 2007, her death was a separate “incident”-—and
that the latter took place only in August 2009, after the closing of the sale to New GM
had taken place.

Ultimately, while the Court respects the skill and fervor with which the point was
argued, it cannot agree with the Deutsch Estate. Beverly Deutsch’s death in 2009 was the
consequence of an event that took place in 2007, which undisputedly, was an accident
and which also was an incident, which is a broader word, but fundamentally of a similar
type. The resulting death in 2009 was not, however, an “incident[] first ocourring on or
after the Closing Date,” as that term was used in the MSPA.

As usual, the Court starts with textual analysis. The key provision of the MSPA,
§ 2.3(2)(ix), set forth the extent to which Product Liability Claims were assumed by New
GM. Under that provision, New GM assumed:

(ix) all Liabilities to thitd parties for death, personal
injury, or other injury to Persons or damage to
property caused by motor vehicles designed for
operation on public roadways or by the component
parts of such motor vehicles and, in each case,
manufactured, sold or delivered by Sellers
(collectively, “Product Liabilities™), which arise
directly out of death, personal injury or other injury
to Persons or damage to property caused by
accidents or incidents first occurving on or after the
Closing Date and arising from such motor vehicles’
operation or performance (for avoidance of doubt,
Purchaser shall not assume or become liable to pay,
perform or discharge, any Liability arising or
contended to arise by reason of exposure to
materials utilized in the assembly or fabrication of
motor vehicles manufactured by Sellers and
delivered prior to the Closing Date, including
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asbestos, silicates or fluids, regardless pf when such
alleged exposure oceurs). ;

The key words, of course, are “acvidents” and “incidehts,” neither of which are defined
anywhere else in the MSPA, and whose interpretatiorl;, accordingly, must turn on their
common meaning and any understandings expressed by one side to the other in the
course of contractual negotiations, Also important art% the words “first occurring on or
after the Closing Date,” which medify the words “accj:dents” and “Incidents,” and shed
light on the former words’ meaning,

The word *accidents,” of course, is not ambigt@ous. “Accidents” has sufficiently
clear meaning on its own, and in any event its Interpre;mtion is not subject to debate, as
both sides agree that Beverly Deutsch’s death reSulvaqu from an accident that took place in
2007, at a time when, if “accidents” were the only conf;rolling word, liability for the
resulting death would not be assumed by New GM. T:he ambiguity, if any, is instead in
the word “incidents,” which is a word that by its natur;e is more inclusive and less precise.

But while “incidents” may be deemed to be sozincwhat ambiguous, neither side
asked for an evidentiary. hearing to put forward parol q:vidence as to its meaning. Though
it is undisputed that “incidents” remained in the MSPA; after additional words “or other
distinet and discrete occurrences,” were deleted, nei-thc%r side was able, or chose, to
cxplain, by evidence, why the latter words were dropp:;ad, and what, if any relevance the
uropping of the additional words might have as to the ineaning of the word “incidents”
that remained, The words “or other distinet and discre,:te oceurrences” could have been

deleted as redundant, to narrow the universe of claims that were assumed, or for some

¢ Amended Master Sale and Purchasc Agreement, ut § ".3(3)(1:() (a3 modified by First Amendment)
(emphasis added),
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other reason. Ultimately, the Court is unable to derive sufficient indication of the parties’
intent as to the significance, if any, of deleting the extra words.

So the Court is left with the task of deriving the meaning of the remaining words
*accidents or incidents” from their ordinary meaning, the words that surround them,
canons of construction, and the Court’s understanding when it approved the 363 Sale as
to how the MSPA would deal with prepetition claims against Old GM. Ultirnately these
considerations, particularly in the aggregate, point in a single direction—that a death
resulting from an earlier “accident]] or incident{]” was not an “incident[] first ocourring”
after the closing,

Starting first with ordinary meaning, definitions of “incident” from multiple
sources are quile similar, They include, as relevant here,” “an occurrence of an action or
situation felt as a separate unit of experience™;* “an occurrence of an action or situation
that is a separate unit of experience™’ “[a] discrete occurrence or happening™;'?
“something that happens, especially a single event™;'! “a definite and separate

occurrence; an event”;'* or, as proffered by the Deutsch Estate, “[a] separate and definite

oceurrence; EVENT.” In ways that vary only in immaterial respects, all of the

! The word “incident” has other meanings, in other contexts, which most commonly follow
definitions of the type quoted here. Particularly since the definition proffered by the Deutsch
Estate is so similar 10 the others, the Court does not understand either side to contend that
definitions of “incident™ in other comtexts are relevant here,

$ Webster’s Third New International Dietionary Unabridged (1993) at 1142,
® Merriam-Webster’s Collegiate Dictionary (1 1th ed, 2003) at 629,
w Black’s L.aw Dictionary (8th vd. 2004) at 777.

u Encarta Dictionary: English (North America),
http://encarta.msn.com/encnet/features/dictionary/dictionaryhome.aspx (query word “incident” in
search field).

12 American Heritage College Dictionary (4th ed. 2004) at 700,
13 Deutsch Esiate Reply Br. at 4 (quotlng Webster’s 11 New College Dictionary (1999) at 559),

6
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definitions articulate the concept of a separate and identifiable event. And, and of course,
from words that follow, “arising from such motor vehicles’ operation or performance,”
the event must be understood to relate to be one that that invelves a motor vehicle.
Accidents, explosions or fires all fit comfortably within that description. Deaths or other
congequences that result from earlier accidents, explosions or fires technically might fit
as well, but such a reading is much less natural and much more strained,

Turning next to words that surround the words “accidents or incidents,” these
words provide an interpretive aid to the words they modify, The word “incident[]” is
followed by the words “first occwring.” In addition to defining the relevant time at
‘which the incident must take place (i.e., after the closing), that clause inserts the word
“first” before “occurring.” That suggests, rather strongly, that it was envisioned that
some types of incidents could take place over time or have separate sub-occutrences, or
that one incident might relate to an earlier incident, with the earliest incident being the
one that matters. Otherwise it would be sufficient to simply say “occurring,” without
adding the word “first.” This too suggests that the consequences of an incident should
not be regarded as a separate incident, or that even if they are, the incident that first
occurs is the one that controls.

Canons of construction tend to cut in opposite directions, though on balance they
favor New GM. The Deutsch Estate appropriately points to the canon of construction
against “mere surplusage,” which requires different words of a contract or statute to be
sonstrued in a fashion that gives them separate meanings, so that no word is

superfluous.' The Court would not go as far as to say that the words “accident” and

1 See, e.g., Sprietsman v. Mereury Marine, 537 U.8. 51, 63 (2003) (a statute’s preemption clause,
which applied to ‘s [state or logal] law or regulation” did not preempt common law tort ¢laims,

7
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“incident” cannot ¢ver cover the same thing—or, putting it another way, that they always
must be different.'® But the Court agrees with the Deutsch Estate that they cannot always
mean the same thing. “Incidents™ must have been put there for a reason, and should be
construed to add something in at least some circumstances,

But how different the two words “accidents” and “incidents” can properly be
understood to be —and in particular, whether “incidents” can be deemed to separately
exist'® when they are a foreseeable consequence, or are the resulting injury, from the
accidents or incidents that cause them—is quite a different matter. A second canon of
construction, “noscitur a sociis, ” provides that “words grouped in a list should be given
related meaning,”!’ Colloquially, “a word is known by the company it keeps ..."'® For
instance, in Dole, in interpreting a phrase of the Paper Work Reduetion Act, the Supreme

“ourt invoked noscitur a sociis to hold that words in & list, while meaning ditferent
things, should nevertheless be read to place limits on how broadly some of those words
might be construed. The Dole court stated:

[t]hat a more limited reading of the phrase
“reporting and recordkeeping requirements” was

intended derives some further support from the
words sutrounding it. The traditional canon of

becauss it “law” wers read that broadly, it might also be interproted to include regulations, which
would render the express reference to *regulution™ in the preemption clause superfluous). See also
Gustafson v. Alloyd Co., 515 U.8. 561, 574 (1995) (“Alloyd™) (in statutory construction context,
“he Court will avoid a reading which renders some words altogether redundant."),

% As previously noted, “incldent” is a word that is inherently broader than “accident.” Every _
aceident could fairly be described as an Incldent, Bt not every incident could fairly be described
s an aocident.

b It is Important to note that to prevail on this motion, the Deutsch Estate must show that the alleged
“incident” that is the resulting death was a wholly separate “incident.” Even if the death took
place after the Closing Date, If the death was an incident that was part of an earlier incident, it
could not be said to be “firsr ocourring” after the Closing Date,

g Dule v, United Steehwarkers of dmerica, 494 U.S. 26, 36 (1990).
8 Alloyd, 513 U.8. at 575 (applying noscitur a Soelis in context of statutory interpretation).

8
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construction, noscitur a sociis, dictates that words
grouped in a list should be given related meaning, '

Here application of the canon against surplusage makes clear, as the Devtsch
Estate argues, that “incidents™ must at least sometimes mean something different than
“accidents”--but application of that canon does not tell us when and how, The second
£anon, noseitur & sociis, does that, and effectively trumps the doctrine of surplusage
hecause it tells us that “accidents” and “incidents” should be given related meaning.

The Deutsch Estate argues that the Court should construe a death resulting from
an earlier “accident” or “incident” to be a separate and new “incident” that took place ata
jater time. But ultimately, the Court concludes that it cannot do so. While it is easy o
conclude that “accidents” and “incidents,” as used in the MSPA, will not necessarily be
the same in all cases, they must still be somewhat similar. “Incidents” cannot be
construed so broadly as to cover what are simply the consequences of earlier “accidents™
or other “incidents.” |

Applying noscitur a sociis in conjunction with the canon against “mere
surplusage” tells us that the two words “accidents” and “incidents” must be understood as
having separate meanings in at least some cases, but that these meanings should be
conceptually related. At oral argument, the Court asked counsel for New GM an
important question: if an “incident” would not necessarily be an “accident,” what would

it be? What would it cover? Counsel for New (M came back with a crisp and very

Dole, at 36, {Iinternal quotations and citations emitted) (emphasis in original). Sez afse
Massachusents v. Morash, 490 1.8, 107, 114-15 (1989) (quoting Schreiber v. Burlington Northem
Ine., 4720.8. 1, 8 (1983)); Alleyel, 513 U.S. at 575 (“This rule we raly upon to avoid ascribing to
one word a meaning sa brocd that it is inconsistent with its accompuanying words, thus giving
upintended breadth to the Acts of Congress.” (emphasis added) (internal quotation marks
deleted)).
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logical answer; he said that “incident™ would cover a situation where a car caught fire or
had blown up, or some problem had arisen by means other than a collision.?

Conversely, the interpretation for which the Deutsch Estate argues—-—-ﬂ'xaf
“Incidents™ refers to consequences of earlier accidents or incidents—is itself violative or
potentially violative, of the two interpretive canons discussed above. It is violative of
hoscitur a socils, since a death or other particular injury is by its nature distinct from the
circumstance—collision, explosion, fire, or other accident or incident-that causes the
resulting injury in the first place, The Deutsch Estate interpretation also tends to run
counter to the doctrine against mere surplusage upon which the Deutsch Estate otherwise
relies, making meaningless the words “first occurring™ which follow the words “accidents
or incidents,” in any cases where death or other particular injury Is the consequence of an
explosion, fire, or other non-collision incident that causes the resulting injury.

The simple interpretation, and the one this Court ultimately provides, is that
“incidents,” while covering more than just “accidents,” are similar; they relate to fires,
explosions, or other definite events that couse injuries and result in the right to sue, as
contrasted to describing the consequences of those earlier events, or that relate to the

resulfing darnages.

w Counsel for New GM answered:

Now, what's the difference between an accident or an incident, if it were relevant with raspect
to product lisbility claims? And ] think there's an easy answer, You could have a car accident.
Or you could have a car calching on fire; thaf's not necessarily an aceident; that's an incident,
Or a car conld blew up with someone in the car, Or something else could happen; some other
malfunction could cause a fire or injury 10 someone, not an aceident with another vehicle
nécessarily; or an accident where you ran off the road, So 1 think that's easily expluined.

Transcript, at 31,

10
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Finally, this Court’s eerlier understanding of the purposes of New GM’s
willingness to assume cetain liabilities of Old GM is consistent with the Court’s
conclusion at this time as well. When the Court approved GM’s 363 Sale, this
Court noted, in its opinion, that New GM had chosen to broaden its assumption of
product liabilities.” The MSPA was amended to provide for the assumption of
liabilities not just for product liability claims for motor vehicles and parts
delivered after the Closing Date (as in the original formulation), but also, for “all
product liability claims arising from accidents or other discrete incidents arising
from operation of GM vehicles occurring subsequent to the closing of the 363
Transaction, regardless of when the product was purchased.” As reflected in the
Court’s decision at the time, the Court understood that New GM was undertaking
to assume the fiabilities for “accidents or other discrete incidents™ that hadn’t yet

taken place.

Finally, the Deutsch Estate notes another interpretative canon, that
ambiguities in a contract must be read against the drafter.” If the matter were

closer, the Court might consider doing so0.2* But the language in question is not

zl See In Re General Motors Corp,, 407 B.R. 463, 481-82 (Bankr. SDN.Y, 2009). appeat dismissed
and ajf'd, 428 BR. 43 (S.D.N'Y. 2010), and 430 BR. 65 (S.D.N.Y. 2010),

{d. (emphasis added and original emphasis deleted)

3 See Jacobson v, Sassower, 66 N.Y.2d 991, 993 (N.Y. 1985) (“In cases of doubt or ambiguity, 3
contract must be construed most strongly against the party who prepared it, and favorably io a
party who had 1o voice in the selection of its language”); Cf detna Casualty & Surety Co. v,
General Time Corp., 704 F.2d 80, 85 (2d Cir, 1983) (“Since the insurer is assumed to have control
over drafting the contract provisions, it {s fair to hold it responsible for ambiguous terms, and
acoord the insured the benefit of uncertainties which the insurer could have, but failed ta clarify™).

14
=

u In that event, the Court would then have to consider the specifics of the negotiating environment at

the time, The Deutsch Estate was of course not a party to those negatistions at all, But there was
little in the record at the time of the 363 Sale, and there is nothing in the record now, as to who, if
anybody, had control over the drafling of any MSPA terms.

11
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that ambiguous, and the relevant considerations, fairly decisively, all tip in the
same direction, While it cannot be said that the Deutseh Estate’s position is a
frivolous one, the issues are not close enough to require teading the [anguage

against the drafter,

Conclu."ainn
The Deutsch Estate’s interpretation of “accident or incident” is not
supportable. Thus, the Debtor’s motion is granted, and the Deutsch Estate may
not pursue this claim against New GM.*® New GM is to settle an order consistent
with this opinion, The time to appeal from this determination will rua from the

time of the resulting order, and not from the date of filing of this Decision.

Dated: New York, New York s/Robert E. Gerber
January §, 2011 United States Bankruptey Judge
B Under the circumstances, howsver, since the Dentsch Estate’s issues were faicly debatable and

plainly raised in good faith, the Court will provide the Deutsch Estate with 30 days from the
resulting order to file a claim against Old GM if it has not already done so, without prejudice to its
underlying position and any rights of appeal.

12
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